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WITNESSING 


AGAINST 


OFFENDERS 
Face to Face, 
Examined and Diſcuſſed. | 


In Anſwer to this QUESTION, 


VIZ. 
bet ber it is always juſt and neceſſary in 
|| Order to the AS <a and ro rx 

| of an Offender, upon the Statutes againſt 
'| Profaneneſs and Debauchery, th the 
Informant or Witneſs ſhould be made 
known to him, or give Evidence and; | 


Teſtimony of his Crime, to the Magi- 
2 — bis Face ? | 
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TO THE 


READER: 


eat Object᷑ian a- 
_ t ; %s Wl ns s of — for 
the promating of Reformation of Man- 
ners, that private Informations have 
been taken againſt Criminals upon the 
Statutes againſt Profaneneſs and De- 
bauchery ; which many have _—_ 
to be an cnet Method :- 
hath been Jud d fit to examine 7 
Matter ; is here done in brief, 
for the Vindication of ſuch Proceedings 
in our preſent Circumſtances ; and it is 
d, it may be for the Satisfaction 
of ſuch as wiſh well to the Suppreſſion 
7 thoſe Immoralities ; and to the ftop- 
ping the Mouths of others, who have 
ſhewn themſelves too averſe thereunto. 
A 2 Whether 


| 
| 


— 


Whether it is always juſt and | 
in Order to the (ndl kin 2 
ment of an Offender, upon the Statutes 
againſt P ſs and Debauchery, 
that the Informant or Witneſs ſhould 

be made known to him, or give Evi- 

dence and Teſtimony of his Crime tothe 

Magiſtrate, before his Face? 


N Order to the laying a Foundation for 

the Deciſion of this Caſe, it may be of 
ſome Uſe to premiſe the Confideration of 
theſe three things, vix. 


I. Of the End and Uſe of the Law, and 
of the Penalties annext thereunto. 

II. Of Informants and Witneſſes. 

III. Of the Reaſon and End of the Wit- 
neſſes giving Teſtimony or Evidence of the 
Crime before the Offender's Face, or in 
his Preſence. By Application of theſe 
things confidered together, we ſhall come 
the better to a Determination, whether it 
is neceſſary in all Caſes that it ſhould be ſo, 
or no. A 3 — 


2 1 Witneſſens againſt Offenders = 
the Uſe and End of the Law, and 
of 1 oy enaltics annex'd thereunto. Law i is 
anA@ of Government, and the End of it is 
to de a Rule of Life to the Subjects of it, 

fequiring them to do thoſe things that may 
be for the publick Benefit and Weal, — 
$0 avoid foch things as may be pernicious 
and hurtful to it: And there js an Oblies- 
tion 2 the . 3 ſame: 
tot ter or leſs apparent 
Wega efalneſ; of  fach r there is the more 
or leſs Reaſon to W to that Ob- 


ligation. 


And that the Subjects of every GovernMent 


may. he, brought to obſerve the Laws, 
on ta be the Care of every ſuch Go- 
yernment ; and all convenient Methods 
ſhould be taken to enforce ſuch Obſeryati- 
ons. And therefore becauſe many Men 
are apt to be ſelf · will d, and not ready to 
ſubmit to Reſtraints, that are contrary, to 
their particular Intereſts, Humours, or In- 

clinations ; it hath been always thought 
needful, that ſomething ſhould be done in 
Governments to incline and engage the 
Wills of the Subjects to comply with ſuch 
things-as are commanded, and to forbear 
thoſe that are forbidden. Peaal Sant ion: 
are annext to Laws to this End, as the 


moſt proper Means to engage obſtinate ood 
E - 


— 
4 


— > We 
4 


Face to Face. 


ſelf. wild Men to the Obſervation thereof, 
by ſtriking ſomething more or lefs of Ter- 
rour into them, by repreſenting ſome Evil 
which they muſt expect to undergo, if they 
will dare to tranſgreſs. 

And that the Subjects Obedience may be 
held in at leaſt thereby, theſe Penal di- 
ons muſt not be meer Bruta Ful mina, but it 
is neceſſary that they be put in effectual 
Execution, for a Terrour to Criminals, and 
in Precautionem malorum in futurum, that 
they learn by ſach Suffering to offend no 
more. And it is highly prudent for a Go - 
vernment to take all ſuch uſeful Methods 
as are proper and beboveful for the Execa- 
tion of ſuch Penalties, in order to their 
having the due Effect, as may moſt and 
beſt anſwer the Deſign of the Law; that 
for want of ſuch Execution it may not be 
evacuated or enervated for the time to 
come, as without Execution it will be; and 
then will be deſpoil'd of its End, which is 
the Reformation of Off:nders, and the ſtop- 
ping of future Tranſgreſſions; and will be 


rather had in Contempt and Scorn, and 
trampled upon. 


3 


II. The End and Ofe of Informants and 
Mitneſſes, is to diſcover the ill Manners and 
Mifdemeanours of Delinquents againſt the 
Laws, whereby the publick Weal comes 


A 4 to 


4 Of Witneſinz againſt Offenders 
to be ſome way endanger'd or damag d; 
and to bring in Evidence againſt them, that 
they may be brought to condign Puniſh- 
ment, according to the Sanction of the Laws, 
in order to their Amendment, or the Deter- 
ment of ot bers from doing the like; which 
without this Irformation ordinarily cannot 
be obtain'd. The Information and Teſti- 
mony of Witzeſſes is a neceſſary Means for 
the Execution of the Laws, which without 
their Aſſiſtance would for the moſt part be 
dead, and of no Force; and the Benefit 
whereof would be in a manner loſt : Be- 
cauſe nothing imboldens bad Men to tranſ- 
greſs more than Impunity, and no Puniſh- 
ment can be regularly executed, where 
there is not Diſcovery, and Teſtimony given 
of a Crime ; which therefore all that wiſh 
well to a Government ſhould be aſſiſtant in 
doing. 

And ſuch Informations and Teſtimonies 
ought certainly to be uſed in ſuch a Manzer, 
as may moſt tend to the Execution of 
the Laws, without doing wrong. And it 
is of great Moment to have Informants and 
Witneſſes encouraged to give in their I- 
formations of Crimes committed againſt 


good and wholeſome Laws, and that in 


ſuch « Way too, as may moſt anſwer the 
End of thcir Information, which is the Ex- 
ecution 


| 


＋— — * 


of falſe or 


Face to Face. 


ecution of the Laws, for the preventing 
the like Crimes for the future. And this 
is the more to be regarded eſpecially with 
reſpe& to ſuch Laws, as are molt for the 
promoting of Virtue, and a good and re- 
gular Life ＋ : And thoſe Means 
and Methods of Reformation ſhould be uſed 
as may be moſt proper and effectual, to 
diſcover and puniſh Tranſgreſſors, that 
the Honour of good Laws may be main- 
tain'd, and the Government preſerved in 
Order and Peace. 


III. As for the Reaſon and End of Wit- 
neſſes or Informants giving Teſtimony or Evi- 
dence of the Crimes committed, before the Of- 
fender's Face, it is only for the Prevention 
ul Accuſations, when there 
may be Danger thereof. It being ſuppos d 
that Perſons are generally more afraid to 
to be guilty thereof before others, when 
they are able to ſpeak for themſelves, and 
confront Accuſers to their Faces And 
hereby in ſuch Cafes, where there 
may be Danger of - falſe Information, the 
Magiſtrate may be the better able to ſiſt 
out the Truth, and ſo may be more ſecured 
in the juſt Execution of Laws. And certainly 
all the Care that can be, ought to be ta- 
ken in ſuch a dangerous Caſe, that no one 


be 
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de 


upon falſe Accufation ; and to 
that End, this Method is highly uſ-ful to 
be obfcrv'd, where there is juſt Cauſe of 
Suſpicion, that otherwiſc there may be 
wrong done. 

Now then to apply what hath been thus 
fed. Firſt, in the general, 
Where the Publick Way of Inf. rmation 
Face to Face, or the Diſcovery of the Wit- 
neſſes may be no conſiderable Hinderance 
or Obſtruction to the Execution of good 
and wholeſome Laws; and there would be 
conſiderable er of executing wrong 
jadgment by the Omiſſcon thereof; as it 
would commonly be apt to be in Caſes of 
Merm and Tum between Man and Man, 
wherein moſt Men are apt to be partial to 
their own Side: And fo, when the Crimes 
are ſecret and obſcure, and it requires much 
fifting and ſcrutiny to diſcover the Truth, 
and when there may be juſt Cauſe of Suſpi- 
cion of a aliciout Defien in the Informa- 
tion; and when the Dimage would be very 
great if wrong Judgment be executed, and 
there be nothing to over · balance the Ha- 
zard thereof; in theſe Caſes it is neceſſary 
that all the Solemnities of judicial Proce- 
dure ſhould be obſerv'd, and T amongſt 
the Reſt. 


But 


Face to Fate. 7 
But then on the other Side, where it is 
evident and plain that by tov nice an Ob- 
ſervation of ſuch a Method, the Execution 
ok wholeſome Laws would be mightily ob- 
ſtructed, and the Intent of the Law thereby 
!' - defeated, which is of great Uſe to the Com- 
mon-Wealth ; and Crimes by that Means 
are like to be perpetuated, for Want of Ex- 
ecution of the Penalties; there this Way of 
Procedure is fo far from bein 6. 

that it would be hurtful. And if the pri- 

vate and conceal'd Way of Information will 
better 28 the End 5 the 7 and 
| there no apparent Danger of doing 
y wrong 94 : ar the Magi- 
| ſtrates Conſcience ordinarily may, be as ſe- 
cure in the Execution of the Penalties 3 
| and the Penalties themſelves are ſall; and 
| the Conveniences from the righteous and 
common Execution of the Laws do overba- 
lance the Danger of any little or particular 
| Wrong; in theſe Caſes, the Way of publick 
| Information of Crimes would be far from 
* meceiiegy or uſeful : And confider- 
ing the Conveniences and Advantages that 
would come by the Execution of the Laws, 
by the private and conceal'd Way of Infor- 
mation, more than by the publick, te pri- 
vate Way of Procedure therein is much 
more Eligible. And the primary rt of 
| | the 
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the Law ought to over-rule a particularMe- 
thed of Execution; and no ſuch Way or 
Meexs for the ſame ought in Reaſon to be 
urg d, that would be a Prejudice or Hin- 
drance to the Ed; and when the ſame 
Exd may be obtan'd better in another y: 
for that would be to diſappoint and deſtroy 
the Exd by the Means, and to make the 
Method of Execution to defeat it (elf ; 


whereas the Mears ought always to ſub- 


ſerve the Exd, and thoſe Mears ſhould be 
always choſen which molt and beſt do fo. 
And now that I may apply theſe 


things more particularly, I ſhall ob- 
— 


1. That it is very apparent in ſome Ca- 
ſes, that ſome Laws, which are exceedingly 
for the publick Good and Benefit, by the Sup- 

on of many Immoralities andVices (which 
highly tend to the Diſhonour of Almighty 
God, and provoke and call down his Judg- 
ments upon us, and promote Infection and 
Corruption in the World more and more, 
and have a plain and certain Tendency to 
the Diſturbance of the publick Peace and 
Order) will be of little ſe to the Ends for 
which they are intended, if this publick N. 
of Information muſt be always taken ; becauſe 
the Execution of the Laws will be fo very 


much defeated thereby: And ſo the * 
| * 


Face to Face. 9 
will be no Mean, to the Exd deſigu d, but 
will rather be an Obſtract ias to the obtain- 
ing thereof, which is to the Na- 
ture of any Means. This will evidently he 
the Caſe in Informations againſt Prophere 
Swearing, Curſing, Drunkenneſs, Sabbath- 
breaking; which yet are Vices of a very no- 
torious and icious Nature, and are a 
to produce diſmal Effects, ar leaſt at 
run, if a Reformation from them be not 
procur'd in time, in any Government. 

For theſe Vices, through the corrupt In- 
clination of Men thereunto, and the Com- 
monneſs of them thence enſuing, are rather 


eſteem'd, and look'd as a kind of 
laudable and faſhionable Practices, by Men 


of corrupt Minds, than to contain a 
great Matter of Harm or Evil in them. 
And thence they are apt to conceive a great 

 Indignation againſtthoſe, that from another 
Senſe of things, and from a deep Appre- 
henfion of theſe Wickedneſſes, are con- 
cern'd to ſuppreſs them, by the Exe- 
cution of thoſe wholeſome Laws, that are 
provided againſt them. And by reaſon 
of the Corruption of Manners ſo much 
vailing amongſt the Generality of Perſons, 
there are more that are apt to take Part 
with the Criminal, than with the 


mants againſt them; whoſe - zealous and 
pions 


io Of Wimneſtng egainſt Offenders 

ions Intentions and Proſecutions arefor the 

moſt Part.cepſur'd for hard and »ncharita- | 

ble Dealing. with their Neighbours ; and 

are look t upon as giving a needleſs Trou- 

ble to a Place, in which commonly there 

are ſo many Perſons involv'd in the fame | 

Guilt. And Irformants in ſuch Caſes muſt 
needs be ſubject to the i Wil, Spight and 

Revenge of Abundance, and yet are like 

to have but little Shelter or Defence againſt 

their Rage and Malice. 

It is plain, infor ming againſt theſe Vices 

is not any Man's private Intereſt or world!; 

. Concern, in which Caſe Men are ready e- 

_ nough to appeal to the Magiſtrate and fetch 

.a Warrant, nor is there any thing like it, 

tt encourage or engage them. On the | 

other Side, they run a manifeſt Hazard 

.of endangering their Private Intereſts. | 
In thoſe Cafes wherein Men are found 

to give Evidence publickly-in all Courts, | 
either there is ſome private Concern of their 

.qwn, or there is ſome other Commodity or | 

Neceſſity that engageth them to it. Some. 

times they are obliged to proſecute Offen- t 
ders, and are bound over to do it, if it be 
known, that they have Notice of their 

Crimes, and are able to give Evidence a- 
. gainſt them; and therefore they cannot 

_ help it: Or they may be Jaqan< 12 | 

orc 


Knowledge 


Face to Face. 11 
forc'd to tell upon Oath what they know. 
Sometimes there is a Penalty upon them, if 
they do conceal the Crimes, or Plots 
and Treaſons of Men. Sometims there 
are Rewards propos'd to engage them to 
the Diſcovery : Or laſtly, in ſome Caſes 
there may be the publice Weal fo imme- 
diately l 


concern'd in the common Appre- 
henfion of all Men, that tbr may be ſuf- 
ficient to excite them to do their Duty. 
But in theſe Caſes of Debauchery and 
7 there is none of all this, but 
rather the quite contrary. Here are no 
Rewards for Diſcovery ; no Penalties for 
concealing. And if we know that Perſons 


can give Evidence of the Immoralities 


committed, and do even brag of their 
thereof, there is ordinarily no 
forcing them to inform, nor are they bound 
over to proſecute ; and moſt are apt todif- 
courage them and'divertthem from it. Let 
2 Man's Ends therein be never ſo honeſt, 
and pious, and charitable, yet what he 
doth ſhall be cenſured to proceed from 


Pride, Self- conceitedneſs, buſy Bodineſs, 


or ſome ſpightful and ill-natur'd Principle 
or other. And he ſhall be made the Mark 
of every one to ſhoot the malevolent Darts 
of an evil Tongue againſt him, it he be 
known; and it is well ſometimes if he = 
o 


12 Of Vineſſug againſt Offenders 
off ſo, and be not d to the Rape of 
the Rabble, and mo wth more 2 bo 
gers and bard Uſage ; the Number of Cri- 
minals being ſo great, and ſuch Sins and 
Sinners had in Vogre and Credit; and the 
Name of Informer upon theſc Accounts in- 
famous to the Mob. Theſe arc not only 
Fifions and Chimera's ; but we can name 
the Places where, and the Perſons who have 
ſuffer'd very much by theſe Means, and that 
upon a bare Suſpicion of their being en- 
gag d in this Way; many deſperate Wretch. 
es threaten to knock out their Brains, if 
they knew them, for doing them ſuch a. 
charitable Office, as to ſtop them in their 
Career to Sin and Hell. And ſome have 
ſuffer'd very conſiderable Damages upon 
this Account from their revengeful Neigh- 
bours. And therefore we find it difficult 
to get Men even in the moſt private Way 
to bring in their Informations, for Fear of 
leg their Trade, Friends, good Will of 
their Relations, or thoſe about them. And 
let any one try, how much more difficult 


it would be, to get all the Buſineſs publick- 
ly manag'd. Men will not ordinarily ex- 
pole themſelves to the Rage and Malice of 
others, in doing Offices, which they are 
not abſolutely forc'd to, and have no Ad- 


vantage by; but may expect rather, that 


Face 


ſo many will 
to other Caſes, _ 
Properties are 1 , 
apprehend the Pablick to 
immediately, they will (i 
their own and the common | 
oe and forward * diſcover Offenders. 
Traitors, Felons of Sorts, Murderers, 
Robbers, Thieves, Houſe-Breakers, Cut- 
. Purſes, and all fraudulent Dealers, are 
therefore look'd upon with an evil Eye by 
molt, and there are few to take their Parts. 
But in Vices and Debaucheries committed 
gain God and his Honour, and which are 
he only to carry in them ſome remote 
= ief, how few care to concern them- 
ves > even Officers, Conſtables, Churc 
Wardens who are under the Obligation of 
an Oath, to inform the Magiſtrate, 


and to 
evil and difonderly —— we 
evil a iſo! l we 
have © nniy Wwe and contin Tabs. 
Procl ameation+, Seſſions-Orders to encourage 
and back them; and though they have 
been earneſtly urg d to it by many M- 
firates and Miriſters privately and publick- 

z have yet done little; alas i 
is Way: t either the Conſciexceof their 
own Guilt ©* the ſame Crimes have with- 
held them ; lads apa. - 


and 


44 Of Witneſſog againſt Offenders 
aud Courage, and of a Senſe of Duty 
which they owe to God, and _—— 
Bour, and the Laws of the Realm; 
have been afraid or ab d publichiy 
4 A or ſhew 1 ; ; or — 
* t 2 ice their 
_— 455 that have 
ws och ſpecial Obligations 12 Place or 
Office, to bear them out in it, and when 
they lie under ſo many Diſadvantages be- 
we themſelves on to ſuch a dange- 
teful Trouble ? 

Abet all this, the Canvidt᷑ ian of the 
2 der i this NINE ey would in 
ny Caſes coſt the Informer 
ag much as af pad amounts to on the 
exder, and ſordetimes double and trible 
much: : Beſides the additional Fatigne 
that would be in this Caſe, would make 
the Execution of the Law imptacticable. 
If a Warrant muſt firſt be iſſued out by the 
Magiſtrate to a Conſtable dwelling divers 
Mites from him to bring a Criminal before 
Him, upon an information gi given, and then 

Be mull con vict the Offender another 
Appearance of the Informant, to make In- 
formation before the Face of the Criminal 3 
and muſt afterwards iſſue Y t another 
ne for the inflicting of the Penalty. 


ſuppoſe two Sbillings for Prophane a 


' 
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ing) The Charge, Fatigue, and Trouble 
Magiltrate, 


of this Procedure, bath to the | 
the Informant and the Officer, will be e- 
nough to hinder all Judicial Proceeding 
and Execution, in Caſes of ſuch odious- 
Eſteem ; and where the Facts are alſo {0 
common, and ſo few have the Zeal to con- 
cern themſelves about them. | 

From all theſe Things it ſeems very. 
plain that the Way by ſome infiſted upon 
he Conviction and Puniſhment 


inging them Fa e, is, as Pg 
now ſtand, really iapoſſzh/e ; and is ſo far 
from being «ſefs/, that it would upon ma- 
ny Accounts be moſt aiſchievoss and hurt. 
ful. And thereupon it hath. been found 
by Jong Experience, that the Laws againſt 
ſe Vices and Immoralities have not ob- 
tain'd the Efe# for which they were in- 
tended ; but the Executioz of them former- 
ly was in a Manner wholly fruſtrated, asf 
they had never been. An perhaps in ſe- 
veral Scores of Years paſt; in all the Coun- 
ties of Exgland, there hath been rarely any 
one Conviion of any one Criminal upon thoſe 
Statutes againſt Prophaneneſs and Debau- 
chery, unleſs upon View or hearing of the 
Magiſtrate, or — — 
2 o 
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22 r ſome Quarrel ; till Couvicti - 


have been made by a Concealament of 
the Informants. But by this Means more 
Hath been done in the Execution of theſe 
wholeſome and good Laws, within a few 
Years paſt, than was, it may be, for a hun- 
dred Years before : And in this degenerate 
and corrupt Age, we conceive little 
of any thing being done confiderable in any 
other Way : So that, for what we ſee, this 
Way muſt be taken or one, if we would 
have the Laws executed to the Ends for 
which they were intended : And they that 
have an honeſt Defire of the Execution of 
the Laws ſhould do well to confider of it. 
2. But if Aud 2 it more 
mat ion, * by that which 1 A You. - 
pex ; and therefore that the ick Wa 
of Information, though it be not ſo apt 
and uſeful to the Execution of the Law, 
is needful to be continued, and we muſt 
de contented with it, ſuch as it is; for the 
avoiding of wrong Judgment, and for the 
greater Security of the Magiſtrates Con- 
ſcience in doing of Right: I anſwer, That 
this is precario»fly ſaid in thoſe Caſes, which 
we are now diſcourſing of, and it is a wrong 
Repr:ſentation of the Matter. | 


For, 
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For, as for what concerns the Mi- 
rate, he living in the ſame Neighbour- 
hood, may either himſelf Em, or may ea- 
fily i»form himſelf by others 73 4 
by the Miniſters, by whom theſe Izfor- 
mants are deſired to give in their Evidence 
of ſuch ay + and — _— they are 
gently ſent to him) of the Probity, 
— Life, and Manners of ſuch Accuſers; 
whereby be may be morally ſecure of do- 
ing Right, and not like to be impoſed up- 
on ſo much this Way, as by Strangers that 
8 2 no 2 Account of, or 
ons of ill Lives and Manners, though 
2 offer to deliver in their Evi- 
dence never ſo boldly Face to Face. But if 
the Magiſtrate by himſelf, or by the Infor- 
mation of the Miniſters, hath any juſt 
Cauſe of Suſpicion of any defign'd Malice 
in the Witneſſes, or hath not a morally - 
certain Knowledge of their Probity and 


honeſt Intentions ; he may then prudently 
oblige them to a 
deny the Accepta 
A 


publick Information, or 
nce of vo > _ + 
private Way. This we ſuppoſe 
be done, and wiſh always to be done in 
ſuch ſuſpected Caſes, and then there is no 
Danger. 

But there is really no more Danger or- 
dinarily to the accuſed Perſon, in theſe 
B 3 Caſes, 


i8 Of Witneſimg againſt Offender; 
Caſes, of ſuffering wrong by this private 
Way of Faformarin than there is by the 
p#blick. For it is not ble that Men 
ſhould forſwear themſelves in Matters of 
a Nature which do not concern either their 
own or other Mens Properties or Commo- 
cities, but only diſhonour and provoke 
Almighty God, and injure the Common- 
Weal conſequently and more remotely ; 
eſpecially where the ty upon the Of- 
fender is but ſmall, and there is no Encou- 
ragement of any Reward, but the quite 
contrary, for ſuch Informations. It 
1 not likely that Men would 
ordittarily to a malicious Falſe Accuſation 
in fach Caſes : For Malice and Spight are 
er 
and are u ing greater Miſct 

can ſuch Halicious i Informations 
be ſuppos d to be made, hut by very bad 
nd profligate Perſons, that are commonly 
y of the ſame Crimes themſelves; and 
think them hardly to contain in them any 
Manner of Infamy; and when their Infor- 
mation will be a Teſtimony to their Con- 
fciences againſt themſelves. But if this 
ſhould be d, yet the appearing Face 


to Face can by no Means ſecure the Inno- 
cent againſt a falſe Witneſs, if he hath a 
a 


malicious Defign to injure another by 2 
a 


þ 


that is taken by us, doth more tend to the 


Face to Face. 


the Fact, yet is the Magiſtrate oblig'd to 
convict him; ang the Denial of the accu- 
ſed Perſon will be no more Adva 

preſent, than if he were not 


— — Magi 5 
lp to im z we alwa 
fire that he would do fo. And the Aceuſed, 
if innocent (upon the Proof of his Iond- 
cence) hath this Way as caſy-a Remedy for 
his Vindication as the other 3. ſeeing the 
Magiſtrate is bound to take the Oath of 
the Accuſer, when he offers ic. tops 
And I may ſay further, that de Way 


preventing falſe Accuſations, than the 9- 
ther. Becauſe the Perſons eacourag d to 
make theſe Informations are knoten to the 
Mizifters, or other diſcreet Members of the 
Societies for Reformation of Manners, who 

v4 „„ 
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think them Perſons of Probity and Sinceri- 
ty, and to act from Principles of Conſci- 
ence towards God and Man; and are care- 
ful alſo to preexamine them about the Facts 
committed, and take all Care to prevent 
any Information, that may but feem to 
proceed from any finiſter Intention, Spight 
and ill Will, upon any Quarrel or Defence 
that may accidently have ariſen. 
And where there is no Evidence or juſt 
Suſpicion of falſe Accuſation, there we think 
there is no Reaſon to make the Witneſs 
known, becauſe there is o good Dſe can be 
made of it, nor any wrong done by the omiting 
ofitoanyPerſon whatſoe ver. In ſhort, if the 
be guilty, there is no Wrong done 
him by a privete Information; if he be 
not guilty, there is Wrong done him in- 
deed, and ſo there would be the ſame, if 
it were done in a more pablick Way: And 
upon ſuch reaſonable Plea and Appearance 
of his Innocence, ſuch a malicious private 
Information may and will by the 
Magiſtrate be ade publick; and then there 
is the ſame Remedy in the ore, as the o- 
ther, and not one Jot more. 1 
Suppoſing there may be Miſchiefs done 
iu the private zons, ſo there may be 


in the publick too; and ſome Inconvenien- 
ces there are in all Humane Laws, and 
Ways of Procedure; as may be obſerv'd 


1 


ä 3 


the Laws ſhould be 
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in the Trials by Jury themſelves in the 
moſt weighty Caſes : And yet ſuch accidew- 
tal Inconvemences are no juſt Argument a- 
gainſt the Uſe of Jurys, and Convittions 
and Trials made by them: And why ſhouſd 
an accidental Incomvenience or Mil ari- 
fing in ot ber Way, be urged to the relin- 
uiſhing thereof; eſpecially conſidering, 
ow ſach particular Miſchicf or cm 
ence emerging is ſo overbalanc'd by ſo ma- 
ny other Commodities and Adva 
which are not to be found in the pu | 
Way of Proceeding, where yet there may 
fall out the ſame Miſchief ? 5 
All theſe things being thus conſider d, 
and the Magiſtrate s Conſcience being fe- 
cur'd in the Execution of the Laws, and 
there being no juſt Apprehenfion of Dan- 
ger of a wrongful Iufliction more this 
Way than the other. And the Laws by 
this Means being likely to have their 
to the great Advantage of the publick, by 
the open and viſible Reſtraint of theſe 
ſcandalous Enormities, which otherwiſe 
for Want of Executions are like to 
continge ſtill wit Controul ; we think 
it abundantly better that the Execution of 
promoted in this Me- 
thod (in which it is only likely to be to 
any good Effect, according to the juſt and 


¶ Procedure in ſome other judicial Caſes; 
Execution of ſuch whole- 
2d Laws ſhould be utterly 


I come now to the Objectious and Ar- 
Fuments to the contrary. | 
(bj. x. ft is (aid, that  aſeth to be ſo in 
af other Caſes, that Informations are only 
publickly given and accepted, and therefore it 
e to be ſo in the Matter before us. I an- 
Iwer, the Caſes are not alike : Becauſe, ſirſt, 
Mete is a greater Difficulty to bring Accu- 
Kr$y:to make their publick Informations in 
thele, than in all other Caſes. There is 
no Irdzcement for Witneſſes to inform (di- 
from a Senſe of Duty) in theſe, as 
there are in all other Caſes z but inſtead 
_ Thereofa great Deal of Diſcouregement, as 
was fhewn before. And therefore Infor- 
- wants in theſe Caſes have need to be more 
1 and _ _ ſcreen'd _—_—_— 
n they can be in the publick Way 
-of Information. 
And then moreover there is a great Deal 
Difference in Reſpect of the Penalty to 
che erecuted, which in theſe Caſes is ex- 
ceeding fied, and diſproportionable to the 
Offence, 


Offence, and doth not reſtrain en from the 
open and barefacd Commilions; whereds 
in other Caſes they are [o greet, as to be 
ſufficient to oblige the Criminal to uſe the 
utmoſt Caution to conceal hisOffence frum 
all manner of Notice ; bat the Penalty for 
Swearing, Oc. is not fullicient to fri 
Mutticudes from committing the Sin in Ml 
Companies, and in the Preſence of a whole 
Market. The Secrecy therefore of other 
Crimes, occafion'd by the Caution to con- 
ceal them, renders it neceſſary to have o- 
cuſers examin'd before the Offener; it be- 
ing ſo hard a thing to ſift out Works of 
Darkneſs. And if 'the Penalty for thefe 
Sins were but ſufficient to deter Men from 
finning openly, we ſhould likewife think it 
convenient that the Conviction thould be 
7 Now it is but Reaſon that the Natare 
and Manner of Trials, tons, and 
Jadgments, ſhould be adjuſted tothe diffe- 
rent Nature and Weight of the Cauſes, 
that are to be try'd and examin'd : '$o thee 
leſs and fewer Solemnities may well be re- 
quit d in the leſſer, whereas the greater will 

ire wore; for there is no need, that 
there ſhould be par proceſſks where there is 
not par Ratio, but there may be veryowell 
an nnlike Proceeding, where the Caſes ave 
unlike. 
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unlike. Juſtice being the great Prop and 
Support of Soci l . be 
maintain d; and t ore the Wiſdom 
and Intereſt of all civiliz'd Nations have led 
them to guard and defend it; and to that 
End they have appointed certain Method, 
Forms, and Rules to be obſerv'd in the 
Adminiſtration thereof; but thoſe being 
dne and prudential, have always been 
look'd upon as verieble and alterable Con- 
ſtitutions ; and may be chang'd as the Cir- 
cumſtances of 2 2 — Facts do 
require. In more difficult and wei 

Caſes, and where the Penaltics are — 
all preliminary Cantions are to be urg, all 
Solemmities of Conviction and Judgment 
are reaſonably to be obſerv'd, to prevent 
the Effects of a miſtaken Ignorance, or of 
Malice and Revenge which the Corruption 
of Men doth often incline them to againſt 
thoſe they hate, and when they can find 
Ways to diſcover the ſame to Purpoſe ; 
and becauſe where the Penalties are great, 
the Damage to the injured Perſon will be 
ſo grievous. But in /effer Caſes, it 
bach noe ſeem d needful to be fo 2 
and folemn ; but it is thought fit to ſecure 
the Courſe of Juſtice, as far as may be rea- 
without ſuch Solem- 


expected, 
nities ; which would but retard or 2 
| | t 


b 


nice 


' 
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the Execution of Juſtice z the Effects of 
ew. br em m. 

Run 

Fiche ſaid, that Righe to be done 
in little, as well as in great Cauſes ; I gras 
it. And for what I fee, Right may be 

in the Caſes we are and in fi 
Circumſtances, though the Solemnities of 
publick Procedure ſhould be omitted. And 
no Government ever thought that in all 
Caſes the ſame Procedure ſhould be obſerv'd. 


And therefore in the AT againſt pro- 
phane Swearing and Curfing, the N 
of having two Witzeſſes for Information of 


thoſe Crimes is taken off (which in this 
Caſe formerly, and in other Caſes is (till 
required) that the Execution of this AQ 
might more cafily proceed; and why then 
may not the Solemnity of a publick Infor- 
mation by a Parity of R be omitted 
for the ſame End, in theſe ſmaller Inſlicti. 
ons, when the Magiſtrate may have other. 
wiſe a moral Certainty of the Crimes com- 
mitted ? 

And thus alfo in thefe Caſes, the Law 
alloweth the Conviction and Puniſhmene 
to be by ore fngle Magiſtrate, when in o- 
ther more weighty or dangerous Caſes, 
more are required; and all this in Order 
to the more eaſy Diſpatch of the Execur> 
on 3 
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on; and why ſhould it not be left to the 
Arudence of the Magiſtrate to proceed by 
private Information too in theſe ſmaller 
Caſes, in Order to the like Diſpatch ? 

- And we have heard in ſome Caſes that 


are 
certainly equivalent, and much exceed; 
the Puniſhments that are inflicted in 
may be, after all this, it will be 
the Penalty for pro Sweat 
is not ſo little or light, 
3 for though it be hut 2 
Matter in it ſelf, yet the Record aftes- 
vate the Penalty. And 
Evil that comes by Miſ- information, if 
| ſhould be, is very great, becauſe 
he lian done to any Perſon thereby is 
irremediable ; 9 of which he is 
conv being to remain 
on Record to his Diſre * 
To which I anſwer, not only, as was ob- 


4 
* 


£ 
8 


4 
1 
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ferv'd 
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ſerv'd before, that there ſeems no awre 


x 


augmented 6 the e nr it is 


agent 2 even in the Senſe of 
the Criminals, 722. doth not re- 
ſtrain Men, even the open 
of as was faid ſore, he 
hardly thoughtby to car- 
917 Irfamy with D 
they much value the Record. Where- 
hy 1y-Larcenies, Sc. where are ſmal- 
Jer Penalties, yet becauſe of the common 
Infamy of fach Practices, Criminals are ve- 
ry cautious to conceal their Offences from 
publick Notice. | 
2. The Evil and Injury which is objeft= 
ed from the Record made of the Crime, 
doth not ariſe from the Nature or Way af 
private Information, more than from 3 
other ; but is alike incident to any Con- 
„Aion that is made either Way. And if 
there be a Convittion upon a wrong or 
falſe Accuſation or Information in the pab- 
lick Way, there is the ſame Evil or Incott- 
venience 
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venience ariſing; and no more by what 
is done in private than in a pi, Way. 
So that if any ſuch Evil do ariſe, it muſt 
be imputed to the Law it ſelf, or ſome De- 
felt therein, that doth not provide for the 
remedying thereof, and not to — rover 
Way of Information by it ſelf ered, 


G it deeb appear to the ene 
it A to t i 

that there is Wrong done by Miſ-informa- 
tion, we doube not but ſuch Magiſtrate 
may forbear entring ſuch a Conviction up- 
on Record ;, or if upon Suit or Trial ſuch 
Perſon be diſcharg'd from the Imputation 
and Guilt of ſuch Crime, that then ſuch 
Conviction, if recorded, may and ought 
to be expunged and obliterated out of the 
ſaid Record : Or however a Record of his 


Innocency upon Trial, will be a clear Re- 


covery and Vindication of his Reputation 


in. 
. the whole there appears no Rea- 
fon to depart from the privete Way of In- 
formation, which is ſo uſeful to the more 
effeual Execution of theſe Laws, for Fear 
of ſuch unforeſcen and uncertain Inconve- 
niences following. For if that bea ſufh. 
cient Reaſon or Bar againſt the Execution 
of the. Laws this Way, then if the ſame be 


likely to follow the other Way, as it may 
pothbly 


sg jg hn "I 2 
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poſſibly do, then it ought to be a Bar to 
the Execution that Way too; and then 
the Law ſhould be executed no Way at all; 
which is abſurd, and to make the Law ri- 
Ok; 2. Ie may perhaps be further objet 

. 2. It may perhaps - 
ed, that it is againſt Scripture, and the Law 
God and Nature, and even common Rea- 
it ſelf, to have Accuſations accepted, Con- 
vikions and Judgments carried on in this 
clandeſtine Manner, where the accuſed Per- 
fon hath not the ity to plead for 
himſelf againſt the Preſence of the 
Informant. And therefore Nicodemws (aid, 
when the Jews brought their Accuſations 
againſt Chriſt, Jobs 7. 51. Doth aur L 
judge any Man before it hear him ? And ſo 
by the Light of Nature Feſts tells them, 
A. 25. 16. It is not the Manner of the Ro- 
mans to deliver any Man to die, that 
he that is accuſed, have the Accuſers Face to 
Face, and have Licence to anſwer for himſelf, 
concerning the Crime laid againſt him. 

I anſwer, Both theſe Inſtances are only 
in Capital Caſes, wherein it is allow'd, and 
was infiſted upon before, that all Manner 
of Cats and Solemnity of Proceeding 
onght to be obſerv'd. The Jews hunted 
after our Saviour's Life, and for that Pur- 
poſe ſent Officers to 98 him, and 

; were 
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were reſolv d to compaſs his Death right 
or wrong, which was barbarous Injuſtice; 
and were ready to cenſure and condemn 
him by mere Hear-ſay : To which Neo- 
demws here juſtly oppos'd, as being a Caſe 
A. more exact and cautious 

ing. 

So it was a Capitd! Crime againſt the 
State, that Feſfus thought St. Paul was ac- 
cuſed of; in which Caſe it was fit to have 
the moſt Solemn Procedure, becaufe it was 
for Life, which is a Matter of the higheſt 

above all other. But where 
the is ſmall, and the Ee 
or om of the Offender is only re- 
ſpected, and not his Exeentios or Beftrudi; . 
ov, there doth not need the ſame Delibera- 
tion, and Formality of Proceeding ; pro- 
vided that ſome Way or other there 
be a moral Certainty of the Fact comm 
which is the Ground of ſuch punittve bue 
yet emendatory fudement 
And thus St. Pal 
ans, 2 Cor. 5. 1. It icregorted conemontly that 
there is Formication jon, &c. He doth 
not tell, whom he d it from, nor pro- 
duce the Names of the Witneſtes ; but be- 
ing well aſſur d of the Fact, by the R 
of ſome whom he could truſt z He ſaith 
2. 3. I verily as abſent in Body, but preſent 
in 


only tells the Corinths- 


| 
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in Spirit, have d already, as though 
— preſent, © an. hine that hath done 
this Deed ; and orders them v. 5. To deli- 
ver ſuch a one to Satan for the Deſtuct᷑ ion 
the Fleſb, &c. There being ſufficient Evi- 
dence of the Fact to the Apoſtle's Satisfa- 
ction, there needed no farther Solemnity 
of Trial. 

Thus having ſecret Informations of 
Crimes committed, and having Confidence 
in the Veracity of thoſe, that bave in- 
form'd us thereof, we do often very ferply 
yet juſtly ) reprove an Offender, and ſome- 
times before others to bring him to Shame 
and Repentance; and yet upon divers good 
Confiderations don't think our ſelves ob- 
lig'd always to let him know who his Ac- 
cuſers are ; for as much as all that is done 
is only intended for his Reformation and 
Good. And the Execution of the Penal- 
ties, in the Caſes we are upon, is for the 
ſame End, and doth hardly exceed the 
Sharpneſs of a juſt Reproof. 
In all great and weighty Caſcs, it was 
one of the judicial Laws given to the Jews, 
that two Witneſſes were required for the 
Conviction of any Perſon. Of Murderers, 
Numb. 35. 30. it was ſo, of any one that 
was * of Death, Dent. 17. 6. Thus 
he that deſpifed Moſes s Law died without 

„ Mercy 
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Mercy under two or three Witneſſes, Heb. 10. 
28, It is expreſt more generally, Deut. 19. 
15. Yet comparing it with v. 21. it ap- 
pears to reſpect ſuch Crimes, wherein the 
Penalty to be inflicted, was to be, either 
Loſs of Life, or the Lofs of a Eye, 4 Tooth, 
4 Hand, or Foot, the Loſs of which was 
=_—_ and next to the Lofs of Life it 


But in leſſer Caſes and Penaltics, I find 
no Rule inScripture concerning this Matter, 
even in the judicial Law of Mofes ; but 
only that every one muft take care not to 
be an anriebteazs Witneſs, Exod. 23. 1. Ex- 
cept in Caſe of ſuch great Penalties, there 
is no ſtated Rule, whether there fhould be 
three or two or one Witneſs only ; or whe- 
ther they ſhall witneſs Face to Fare, or no. 
And therefore, notwithſtanding all thofe 
1 Paſtages, — two or 
three Witneſſes requir'd in Judgment, yet in 
the AF againſt — Swearing and Cur- 
fing, it is thought fit to require but one 
Witneſs, and ſo in other AFs, in Order to 
the better and more ready Execution of the 
Laws : And this no Body finds Fault with, 
that the Law might have its free Courſe. 
And why then for the ſame Reaſon ſhould 
not the Appearance of the Witneſs before 
- the Offender's Face be likewiſe remitted, 

| or 


Face to Face. 33 


or leſt to the Diſcretion of the Magiſtrate, 
in Order to the better Execution of the 
Law, which would not only be retarded, 
but even vacated and nullity'd the other 
Way, provided that the Magiſtrate be this 
ay ſatisfy d of the Validity of the Teſti- 
mony given. 

In a Word, neither the Law of Nature, 
nor poſetive Law of God require more, than 
only that Juſtice be done, and that no Man 
be wrone'd or injur'd by unjuſt Punifhments 
or Inflictions ; but doth no Way determine 
the particular Courſe or Manner, how in all 
Caſes Juſtice is to be executed ; but leaves 
the particular Methods thereof to the pru- 
dential Determination of Governours to be 
ſtated by them according to the different 
Exigency and Weight of the Cafes in Diſ- 
pute. And therefore different Methods or 
Modes of Adminiſtration, in different Ca- 
ſes, are or may be uſed, as they are moſt 
behoveful to the ſame Exd of the Execu- 
tion of Juſtice, for the Reſtraint of Vice 
and Immorality, and are ſeveraly uſeful 
to that End. 

If it he ſtill objected, that it is a very 
unnatural thing and unreaſonable in it ſelf, 
to condemn a Man unheard, before it be 
known, what he can plead for himſelf, and 
that it raſeth the Foundation of all judi- 

| C 3 cial 
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cial Proceeding, and is contrary to all E- 
quity. To this Ianſwer, it it indeed con- 
trary to Equity and Juſtice, to condemn a 
Man for a Fact, that hath not been com- 
mitted by him, or not with ſuch Circum- 
ſtances, as the Accuſation may contain, or 
of which there is not ſufficient Evidence; 
bat if there be ſufficient Evidence, that 
he hath committed the Fact, then there 
is no Injuſtice to cenſure him for it thus 
far. And it is only in Order to come to a 
Certainty of the Fa& committed by him, 
that it ſeems reaſonable to hear what he 
can ſay in his own ſuſtification. But if 
there be a ſufficient Evidence and Certain- 
ty of his committing the Fact, without 
hearing his Plea in his own Behaif, it is 
not in it ſelf unreaſonable to condemn him 
unheard. And, I think, it appears by what 
hath been ſaid, in our Way of Proceeding 
in theſe Caſes of Debauchery and Profane- 
nefs, that there may be a ſufficient moral 
Certainty of the Fact committed by him, 
though the Examination of the Witneſs 
before his Face, and his Liberty to anſwer 
for himſelf be precluded. We dont extend 
this to other Caſes of a more difficult Na- 
ture, and where the Circumſtances are to 
be conſider d, as well as the Fact it ſelf, 
but only to theſe before us, of which M 
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the Way inſiſted upon there may a ſufficient 
moral inty be obtain d; which we 
are ſenſible cannot ſo well be in others, or 
not as they are cloath'd with their proper 
Circumſtances, which many Times alter 
the Nature of a Thing. And therefore, 
though what is urg'd, is to be granted to 
be the moſt reaſonable Way of judicial 
Proceeding in other Caſes, yet in what now 
we are upon, there is not the ſame Neceſ- 
fity for it, and therefore not the fame 
Reaſon. 

If it be ſaid, that however there may 
be a Degree of Certainty of the 
Fat committed, when the accuſed Perſon 
is heard plead for himſelf, and the Witneſs 
will be under a greater Awe and Dread 
of giving a falſe Teſtimony, And we 
ſhould always do that which is ſafeſt, 
and moſt remote from all Danger of In- 
juſtice, To this I anſwer, ſo there will 
be a mnch greater Awe upon the Wit- 
neſs in delivering his Teſtimony, and a 
greater of Certainty of the Fact, 
if the Accuſation be made not only before 
the Face of the accuſed Perſon, but alſo 


before a whole Bench of Juſtices and 
Judges, than there will be, if it be only 
made before one ; and moreover, if it be 
done alſo before a Jury, and in the Face 

4 or 
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of the Country ; and ſo if there be two 
or more Witneſſes to atteſt the Fact, than 
if there were but one. And if in all ju- 
dicial Proccedings the greateſt and the 
higheſt Degree of Safety in taking the Evi- 
dence muſt always be obſerv'd, then there 
muſt be always two or more Witneſſes, 
and there muſt be a Jury impanelled for 
the Trial of every ſuch Fact, and the Trial 
muſt be before a whole Bench of Judges 
too: Neither of which, we know, in theſe 
Caſes is required; one Witneſs only, and 
ane Magiſtrate being thought ſufficient, 
and that without any Jury at all; though 
it is manifeſt, that in this Way there is a 
lower Degree of Evidence than what avight 
be. And if one Magiſtrate, and one Wit- 
neſs, without a Jury be ſufficient to convict 
the accuſed Perſon, though upon a leſs 
and lower Degree of Evidence and Cer- 
tainty, than what might be; then it is 
plain that the higheſt Degree of Evidence 
and Certainty is not always neceſſary, but 
a leſs may ſometimes be admitted. And it 
may well ſeem abundantly ſufficient to ad- 
mit of ſuch a of maralCertainty and 


Evidence, as there may be no reaſonable 
Cauſe in ſuch Circumſtances to doubt of, as 
may moſt tend to theExecution of theLaws 


in theſcCaſes,though it doth not amount to 


the 


W 


— 


the higheſt of all. And if becauſe there 
may be a moral Certainty, — 4 not the 
higheſt, by a Conviction e by one 
Witneſs, and before one Magi there- 
fore that Way of Proceeding in theſe Ca- 


ſes is he ſufficient 5 then likewiſe if 
there may be a moral Certainty by a pri- 
vate Information in our Way of 


ing; which we think there may be in a 
competent Degree, why ſhould not that be 
thought ſufficient alſo, though it be not 
the higheſt. A lower Degree of Certain · 
ty in a lefſer Caſe may as well ſuffice as an 

higher Degree in a greater. 
hk _. it is 5 — 1 that 
t t egoing Diſcourſe it may 
ſeem reaſonable in it ſelf, that there ſhould 
be an Abatement and Remiſſion of the u- 
ſual Solemnities, in the Caſes about which 
aur Diſpute is, ſo that no Man's Conſci- 
ence is under an Obligation to obſerve the 
ſame, abſtractedly from the Law of the Land, 
yet, if the Statute or common Law and 
Cuſtom of this Nation be otherwiſe, that all 
Informants and Witneſſes ſbonld give in their 
Evidence againſt the Criminals before their 
Faces then are we bound to it; and this alſo 
becomes an Ingredient in the Caſe, becauſe 
all Judgment. ought to d ſecundum 
Leges & Conſuetudinem Anglie. And ſo it 
is 
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is in vain to go about to ſeparate the Caſe 
of Confcience from the Point of Law. 

To this I anſwer, | 
1. That it doth not appear that there is 
ny Law or extant, that is univer. 
fally obligatory in all Caſes to the ſtrict and 
—_— ”= what is 42 on. 
That neceſſary in other 
Caſes, nes; be unleſs like- 
wiſe it doth particularly appear in this, or 
nnlefs this Caſe, did appear like other Caſes 
as it ** not) then ages in other 
es is no Argument for a Neceſſity in 
this, where the Caſes are unlike. Ara it 
would make one think that there is no ſuch 
L or Ceſtom in this Caſe, becauſe the 
Practice is otherwiſe, and hath paſſed 
without any publick Cenſure, that we 
know of. | 
There is a Paſiage in Magna Charts, 
which ſome is Home to this Buſi- 
nefs, viz. that all Trials are to be per pares 
vel per Legem Terre, 9. Hen. 3. 39. To the 
fame Purpoſe is the 5. Edw. 3. 9. and 25. 
Ew. 3. 4, 5. Theſe two Ex ſome 
would make to be the ſame, and that one 
is explicative of the other; and that 
feeing all Trials muſt be per pares ; 
chat they muſt be before the Face of the 
Criminal, „ 
| An 
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And that there can be no Convictions per 
Legem Terre but what are alſo peares, 
But the contrary is evident at firſt View, 
for here the Expreſſion is dirjuani#ive, and 
one is made a diſtinct thing from the other; 
ſo that Magus Charta by this Disjunction, 
ſuppoſeth that a L may be made, upon 
| — Cauſes and Conſiderations, whereby 
ryals may be made, and yet not per pares. 
Therefore the Statutes quoted only reſtrain 
the Executive Power from all arbitrary Pro- 
ceedings againſt Perſons accuſed ; and re- 
quire only that they ſhould be try'd either 
per pares, or in ſome other Way allow d 
per Legem Terre. And accordingly in ſe- 
veral Courts, we find there arc Trials per 
Lean Terre that are not per pares: And in- 
deed in theſe Laws againſt Prophaneneſs ua 
Debaxchery, the whole Trial is only be 
one Juſtice of Peace. And the Force of the 
Objection then lying here, that becauſe 
Trials muſt be by the Peers, therefore there 
muſt always be publick Evidence given be- 
fore them ; then by thoſe Laws, wherein 
the Trial and Judgment by the Peers is ta- 
ken away (as in theſe we are now upon) 
the Neceflity of the publick Appearance of 
the Evidence, is taken away alſo. And 
whoever will urge the Neceſſity of the 
Evidence publickly appearing, from this 
N | Paſſage 
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Paſſage, muſt neceſſarily hold, that all 
Trials and Judgments whatſoever muſt 
needs be by Jurys, which we plainly ſee 
in ſome Caſes (as in theſe before us) the 
Law hath taken away, as was ſaid hefore; 
and ſo they muſt quarrel with the Law it 
ſelf as an Infringment of Magna Charta; 
when yet it is plain by the very Letter of 
Charts, that Magus Charta it ſelf 
alloweth ſuch a Law. 


2. And ſu there had been a Cu- 
foxe for ſuch a Form of Proceeding here- 
tofore, that s ſhould deliver their 


Teſtimony be the Face of Prophane 
Swearers, gg Ke they accuſe; yet it is 
plainly an inconvenient Cuſtom, which by 
Degrees ſhould be permitted to grow gb- 
folgte in theſe Caſes, and were better va- 
cated ; and the Diſcovery or Concealing of 
the Witneſs left to the Diſcretion of the 
Magiſtrate, that the End and Reaſon of 
the Law might better take Place, and that 
the Defign of it might not be invalidated, 
by too ſtrift and nice an Adherence there- 
unto. And whatever the Cuſtom may be 
pretended to have been a great while ago, 
(when they can produce very few Inſtan- 
ces of Informations upon theſe Ad, yer 
now for many Years paſt, it is certain, that 
the Manner of Procedure in this * 
TE hat 
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hath been otherwiſe, and that with common 
Connivance and Conſent ; which may be 
thought equivalent or taxtemonnt to an 
Abrogation of ſuch a Cz (if ſuch there 
was) all other Ways of Proceeding (gene- 
rally ſpeaking) being unapt to anſwer the 
End of the Law, and being an Hindrance 
rather to the Execution thereof, as is plain- 
ly found by univerſal Experience; And 
here the Rule holds, as well as in other 
Caſes, id maxime tenendum, quod effeFum 
maxime obtineat. 

If it ſhould be ſtill infiſted 


upon, that 
however the publick Way of Information 


is better, and Men ſhould have Virtue and 


Courage to do what is beſt. I anſwer, 
That is beſt, which beſt anſwers the End; 
which, in the Circumſtances in which the 
World now is, is plainly the private and 
not the publick Way, till Men come to have 
more Courage openly to eſpouſe the Inte- 
reſt of Virtue; Tis true, Men ſhould have 
Courage and Zeal to do this; and tis no 
Matter how publickly and openly Vice be 
run down, and Virtue encourag'd. But 
the Queſtion now is, not what Men ſhould 
have, but what they have; and how at 
preſent the World will bear theſe things. 
It were indeed to be wiſh d that af 
in their Places would publickly ſhew _ 
elves 
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ſelves againſt a the Immoralities and pre- 
vailing Vices of the Age; and by open 
Cenſures would endeavour to make Vice 
aſham d. And if all Magiſtrates, Conſtables, 
32 24. her peers, had 
the Courage 2 to do their Duty 
faithfully, which is incumbent upon them 
in this Regard, there is no Doubt, but a 
t deal of Good might be done. Or if 

in 2 Stations, out of a deep 
Concern for the Honour of God, and the 
—— Good, would ordinarily give in 
Evidence to Magiſtrates in a publice Way, 
for bringing Offenders to condign Puniſh- 
ment in theſe Cafes, it would no Doubt 
be a great Deal better than it is. But tow 
ſhall we look for theſe Things ? 
Thoſe indeed that i-veigh againſt the pri- 
vate Method of Information, ought above 
all others to lead the Way, and give a good 
Example in this Matter, of a more open and 
peblick Evidence. And when we fee them 
do fo, and perceive the good Succeſs there- 
. of, we will iſe them never more to 
Infiſt upon that which is more private. But 
if they will do neither; neither bring in 
-Informations publickly nor privately, for 
the ſuppreſſing theſe ſcandalous and very 
deſtructive Immoralities no nor fo much 
a$ acquaint us when or where any * 
| radic 
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rable Progreſs has been made in a Refor- 
mation of Manners in the Way they pro- 
poſe ; we deſire they would not cenſure 
others, that from a pious and good Inten- 
tion, are willing to do, what they think 
in Prudence they may in this Matter, till 
they come to have better Encouragement 
(than yet they have) to do more. 


FINIS 


